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Heat her D. Thonpson, Trademark Exam ning Attorney, Law
Ofice 103 (Mchael Ham Iton, Managi ng Attorney).

Before Hairston, Chapman and Rogers, Adm nistrative
Trademar k Judges.

Opi ni on by Chapman, Adm nistrative Trademark Judge:

An application has been filed by Mcrocell Corporation
to register on the Principal Register the mark FI BERCELL
for the foll owi ng goods, as anmended: “el ectrochem cal fue
cells, batteries, and power supplies” in Internationa
Class 9. The application was filed on February 29, 2000,
based on applicant’s assertion of a bona fide intention to

use the mark i n comrerce.
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Citing Section 2(e)(1) of the Trademark Act, 15 U S. C
81052(e) (1), the Exam ning Attorney has finally refused
registration on the ground that if applicant’s mark were
used on or in connection with the goods identified in the
application, it would be nerely descriptive thereof.

Appl i cant has appeal ed, and both applicant and the
Exam ning Attorney have filed briefs. Applicant did not
request an oral hearing.

The test for determning whether a termis nerely
descriptive under Section 2(e)(1l) of the Trademark Act is
whet her the termimmedi ately conveys information concerning
a significant quality, characteristic, function,
ingredient, attribute or feature of the product or service
in connection with which it is used or is intended to be
used. See In re Abcor Devel opnent Corp., 588 F.2d 811, 200
USPQ 215 (CCPA 1978); In re Venture Associates, 226 USPQ
285 (TTAB 1985); and In re Bright-Crest, Ltd., 204 USPQ 591
(TTAB 1979). The determ nation of nere descriptiveness
nmust be made in relation to the goods or services for which
registration is sought, the context in which the termor
phrase is being or will be used on or in connection with
t hose goods or services, and the inpact that it is likely
to make on the average purchaser of such goods or services.

See In re Consolidated G gar Co., 35 USPQ2d 1290 (TTAB
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1995); and In re Pennzoil Products Co., 20 USPQ2d 1753
(TTAB 1991). That is, the question is not whether sonmeone
presented with only the mark coul d guess what the goods or
services are. Rather, the question is whether soneone who
knows what the goods or services are will understand the
mark to convey information about them See In re Home
Bui | ders Associ ation of Geenville, 18 USPQ2d 1313 (TTAB
1990); and In re Anerican Geetings Corp., 226 USPQ 365
(TTAB 1985).

The Examining Attorney argues that the term“fiber”
refers to the fibrous nature of applicant’s fuel cells and
batteries which are filled with “filanmentary el ectrodes”
and “packed into a cell structure or container that is
filled with acid” (applicant’s response fil ed Decenber 5,
2000, p. 3), and that “cell” in this usage refers to the

definition in The Anerican Heritage Dictionary (1996) set

forth as “5. Electricity a. Asingle unit for electrolysis
or conversion of chemcal into electrical energy; usually
consisting of a container with el ectrodes and an

el ectrolyte. Also called electrochemcal cell.” The

Exam ning Attorney further contends that the words conbi ned
into “FI BERCELL” remain nerely descriptive of a feature or
characteristic of the involved goods, specifically

purchasers woul d i mredi ately understand that the cells are
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conprised in part of fibers; that even if, as argued by
applicant, the conbination of words may be capabl e of
di fferent neani ngs, the question of descriptiveness nust be
determ ned not in the abstract, but in the context of
purchaser perception in relation to the involved goods; and
that the evidence clearly shows that FIBERCELL is nerely
descriptive of applicant’s “el ectrochem cal fuel cells,
batteries, and power supplies.”

As evidence in support of the refusal to register, the
Exam ning Attorney submtted (i) dictionary definitions of
the involved words; (ii) printouts of several excerpted
stories retrieved fromthe Nexis database regarding
“fiber(s)” as part of “fuel cell” technology; and (iii) a
printout fromthe “nist.gov” website of a “Project Brief
ATP [ Advanced Technol ogy Progran] Conpetition 2001 (CQOctober
2001)” titled “Fabrication of Fuel Cells from M crocel
Fi bers,” sponsored by applicant.

Appl i cant contends that the mark FIBERCELL is not
nmerely descriptive of its goods, electrochem cal fuel
cells, batteries, and power supplies; that the Exam ning
Attorney has inappropriately dissected applicant’s mark
into separate words, w thout considering the mark as a
whol e; that a conbination of two or nore descriptive terns

may result in a conposite mark which is not nerely
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descriptive; that here the words are each capabl e of
mul ti ple neanings (i.e., “fiber” mght be seen by consuners
as referring to a thread, a root, a strand of nerve tissue,
i ndigestible material in human food, with the primry
meani ng bei ng bi ol ogi cal or botanical, and “cell” could
refer to a cellular tel ephone, stemcells, terrorist cells,
or prison cells); that because the mark connotes nultiple
associ ative nmeanings, it is therefore suggestive in
relation to applicant’s goods; that it would require mature
t hought to understand the nmeaning of applicant’s mark in
relation to the goods; that there is no evidence that
others in the relevant field need to use FIBERCELL to
descri be their goods; and that doubt on the issue of nere
descriptiveness is resolved in applicant’s favor.

However, applicant acknow edges that “the term
‘FI BERCELL’ may suggest the conponents of applicant’s new
and uni que el ectrochem cal cell,” but contends that
“purchasers woul d not i medi ately make the connection of a
conpartnent packed with filanmentary el ectrodes that are not
visible fromthe surface.” (Applicant’s response filed
Decenber 5, 2000, p. 7). Moreover, applicant concedes
“that the applicant’s goods for which the mark is sought to
be regi stered include structures containing hollow fiber

el ements formng or conprising electrode el enents,” but
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contends that the involved fibers are extrenely small (sub-
mllimeter), and thus, the fiber structures nust be
multiplied into arrays and bundl ed structures and the

i ndividual fibrous element is “lost in the resultant
assenbly.” (Applicant’s response filed July 26, 2001, p.
2).

The “Project Brief—+abrication of Fuel Cells from

M crocell Fibers,” sponsored by applicant and appeari ng on

the nist.gov website, includes the follow ng statenents:

Devel op a new fuel -cell technol ogy
based on a novel mcrofiber nenbrane
structure...; and

Fuel cells, which cleanly convert
chem cal energy to electrical energy,
are common in space and mlitary
systens but remain too costly and
difficult to make for general uses
such as stand-al one power for hones
and business or for electric vehicles.
M crocell Corp. plans to overcone the
barriers to commodity applications by
exploiting its patented “m crocel |”
desi gn concept, in which al
conponents are fabricated within a

fi ber ranging from500 to 1, 000
mcronmeters in diameter, and the
fibers (or mcrocells) are connected
and packed together to nmake a fuel
cell nodule....

Mor eover, the follow ng are exanples of the several
excerpted stories retrieved fromthe Nexis database,
showi ng use of the term*“fiber” in relation to “fuel

cells”:
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Headl i ne: El ectrode | nproves Oxygen

Di ffusion

... The particularly inexpensive,

I i ght wei ght, honbgenous and porous gas
di ffusion el ectrode for polyner
menbrane fuel cells is made of a

car boni zed-carbon fiber..., “Fuel Cel
Technol ogy News,” January 2000;

Headl i ne: Fi ber Strengthens Flexible

Pl ate

... The graphite sheet is enbedded with
ceramc fibers extending fromits
opposite planar surfaces into the
sheet, making it gas perneable so it
can be used as an electrode in fuel
cells...., “Fuel Cell Technol ogy News,”
Sept enber 2000;

Headl i ne: Energy; Award-w nni ng

| nnovati ons

... Fuel cell manufacturers
traditionally devel op their own

hum di fication systens, however, nmany
are heavy, expensive, and not very
efficient. The Enthal py Weel,

devel oped by Ronal d DuBose from Enpri se
Corp., Marietta, Ga., is smaller, |less
expensi ve, and |ighter than conpeting
systens, and will work for any

al kal i ne, phosphoric acid, or proton
exchange nenbrane fuel cel

application. The honeyconb wheel is
made of acrylic fiber..., "R&D,”
Sept enber 1, 2000; and

Headl i ne: 25 W nni ng Technol ogi es
..."GMwuld like to use the fibers in
a nunber of applications including
[ithiumion batteries, fuel cells, and
interior and exterior door panels...,”
“Industry Wek,” Decenber 16, 1996.

We agree with the Exam ning Attorney that the mark

FI BERCELL i nmedi ately and directly conveys infornmation
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about a significant feature of “el ectrochem cal fuel cells,
batteries, and power supplies,” specifically, that
applicant’s fuel cells and batteries contain fibers or
fibrous elenments. This record shows that the rel evant

pur chasi ng public would so perceive the termas indicating
this feature of applicant’s goods, regardl ess of whether
the purchaser can actually see the fibers contained within
the fuel cell or battery.

Purchasers will readily perceive “fiber” to refer to
the fiber elenents contained within applicant’s fuel cells
and batteries, and the word “cell” in the context of the
fuel cells and batteries, will be perceived as referring to
fuel cells. W see no reason why purchasers would view the

word “fiber,” when used with fuel cells and batteries, to
mean, as applicant suggests, primarily a biol ogical or
bot ani cal concept. Nor would they perceive the word
“cell,” when considered in relation to applicant’s goods,
as referring to a tel ephone or a prison or terrorists.
Thus, the two words separately have a readily understood
meani ng in the industry, and when conbined as the term

FI BERCELL and used on or in connection with applicant’s

goods, the termis nerely descriptive of a significant

feature of the goods.
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The conbi nation of these two words does not create an
i ncongruous or creative mark. Rather, applicant’s mark
FI BERCELL, if applied to applicant’s identified goods,
woul d i mredi ately descri be, w thout conjecture or
specul ation, a significant feature of applicant’s goods, as
di scussed herein. Nothing requires the exercise of
i magi nation or nental processing or gathering of further
information in order for purchasers of and prospective
custoners for applicant’s goods to readily perceive the
nmerely descriptive significance of the term FI BERCELL as it
pertains to applicant’s goods. See In re Gyulay, 820 F.2d
1216, 3 USPQ2d 1009 (Fed. Cir. 1987); In re Oraha Nati onal
Corporation, 819 F.2d 1117, 2 USPQ2d 1859 (Fed. Cir. 1987);
and In re Intelligent Instrunentation Inc., 40 USPQRd 1792
(TTAB 1996).

Finally, even if applicant becane the first (and/or
only) entity to use the term*®“FIBERCELL” in relation to
“el ectrochem cal fuel cells, batteries and power supplies,”
such is not dispositive where, as here, the term
unquestionably projects a nerely descriptive connotation.
See In re Tekdyne Inc., 33 USPQ2d 1949, 1953 (TTAB 1994),
and cases cited therein. W believe that conpetitors would

have a conpetitive need to use this term See 2 J. Thonas
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McCart hy, McCarthy on Tradenarks and Unfair Conpetition,

8§11:18 (4th ed. 2000).
Deci sion: The refusal to register under Section

2(e)(1) is affirned.
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